MINUTES OF FEBRUARY 11, 2004

ZBA MEETING, TOWNSHIP HALL

EASTPORT, MI

Present:  Martel, Mouch, Heizer and Scally

Absent:  Colvin, Keelan, Alternate Ellison

Audience:  9

1. Meeting is called to order at 7:00 PM.  Roll call is taken.  Alternate Mouch will sit in for Mr. Colvin, who is absent the months of January and February.

2. The minutes of January 14, 2004 are reviewed.  Several changes are made.  Add to item 1. after absent “for the month of January and February”; in item 3. line 2, change “10’” to “ten foot”; line 7 add “Property” after word “Assessors”; line 8 add period after word “time” and strike remainder of sentence “actually since its inception in 2000; in paragraph four, first line, strike “is now”; add the letter “M” after “Norman”.  Page two, third paragraph, lines four and five, change to past tense “states” “is” and “makes”.  Page three, fourth paragraph, line two, delete words “do that”.  Eighth paragraph, change “?” to “period”; line 10 delete “are given as the specific ordinance violations” and add “are sited as the pertinent ordinance sections”.  In finding of fact, item 3, add set back “area”.  Page four, first paragraph item 2, after “2.16 B” add “the side yard set-back is to remain open and unobstructed from ground to sky”.  A motion is made by Heizer and seconded by Scally to accept the January minutes as corrected.  Motion passes 4-0.

3. Appeal 2004-02 is heard from Mr. Ronald Weston regarding a variance request of 30 inches in the side yard set back for an overhang at his property address 2576 Birchview.  Letters are read into the record that have been received from Patricia S. Watkins, asking the Board to please enforce the current ordinance, and from Paul Picotte, stating his concerns over this violation.  

Mr. Weston is asked to speak regarding the history of this construction.  He purchased his lot in 1972 (pre zoning ordinance), which adjoins the property owned by his parents.  He later discovered he could not build on the 60-foot lot he had purchased, so in April 2003, both lots were combined to create one 120-foot property.  In 2003, Mr. Weston began construction of his home.  His plan was to build another six sided home as an addition to his father’s existing home.  Both homes are connected by a breezeway.  Neither Mr. Weston nor his builder was aware of any set back violations.  There were discussions between the former Zoning Administrator and the builder regarding set back issues, but nothing was ever mentioned about the overhangs.  Mr. Weston believes there is a difference of interpretation as to what is a reasonable overhang between the builder and the township. It was not until the home was completed, just before the Certificate of Occupancy was to be obtained, that Mr. Weston was informed that there was a violation with the overhang. Mr. Weston stated that he would have requested a variance at the time of construction if he had known there was a problem.  Therefore he is now requesting a variance in the side set back area to allow for the overhang.

From the audience, Mr. Tom Frederickson, who lives on the south side of Mr. Weston, speaks of his concerns regarding this variance request.  He originally had no problem with this construction.  However, during research over the issue, he discovered that a letter had been sent to the builder, Mr. Brooks (Wanigan Builders) from Mr. Briggs about the set backs, so to Mr. Frederickson, it does not make sense that neither Mr. Weston nor the builder knew the set back requirements.  Secondly, regarding the overhang creating an economic hardship for Mr. Weston to correct, Mr. Frederickson believes it would be an economic hardship to himself if he ever decided to sell his property with these overhangs in the set back area.  He feels bad about having to be at the meeting, but he feels that the township has rules and they need to be followed.  Mr. Weston’s reply is that in actuality, Mr. Frederick son’s home is closer to the lot line then his home.  If he had been concerned over economic hardship, why did he buy there to begin with?  Mr. Weston feels that they are following the rules, and that the Board has the right, in good faith situations, to make exceptions to the rules.  He is asking them to do so now.  

From the audience, Mr. Brooks spoke about this situation.  He stated that the original plans were changed and the house was built smaller to fit within the side yard set back requirement.  He states that the overhang is larger because there was a change in the size of the trusses that were used.  Mr. Martel stated that the home could have fit within the requirements if the breezeway space between the two structures had been reduced.  It is pointed out that the problem with that is it is the only space to get from the back of the home to the beach area.  A five-foot breezeway would have been too small.

From the audience, Paula Ford stated that others in the surrounding area launce their boats, etc. approximately 500 feet down the road.  The Westons could have done the same.  She does not feel that this was a mistake.

Mr. Briggs outlined the process he uses when doing inspections.  In this circumstance, he visited the site in April.  At that time his measurement was eleven feet from the foundation to the lot line.  The building plans that he sees do not usually include elevations, so overhangs, etc. are not seen.  In this instance he felt that the building, with a modest overhang, would fit within the space.  Heizer’s question is, “is it not the builders responsibility to know what the local zoning codes are?”  Briggs reply is yes.  Mr. Brooks’ response was that he believed the measurement was taken from the foundation, not from the overhang.

The Public Hearing was closed and the Board had their discussion.  It is felt that the overhang is excessive, is clearly in violation and that the owner has created the problem.    It is felt that there are no special circumstances or conditions of the land that would allow for this variance.  Mr. Martel felt that there was no error on the part of the township in this circumstance.  In conversation with the Building Department in Antrim County, Ron Wood stated that they recommend overhangs up to two feet and anything larger is usually for decorative purposes.  

Martel calls for Finding of Fact:

1. The 4 criteria of 20.06 A, B, C, and D do not hold true in this case.

2. There is no language of a seven foot set back in 1983

3. It is a legal conforming structure

4. The roof overhang extends into the side yard set back area

5. Drawings submitted with the permit did not show overhangs.

6. There was room to fit this house within the zoning ordinance requirements

7. This was not an intentional attempt to violate the ordinance

8. Item 2.16 B states that the side yard set-back be unobstructed from earth to sky

9. The measurement taken by Briggs was 11’ 6” from foundation to property line.

There is a motion by Scally and seconded by Heizer to deny the request for a variance, based on the Finding of Fact.  No discussion.  Roll Call vote:  Mouch yes to deny; Heizer yes to deny; Martell yes to deny; Scally yes to deny.  Motion carries 4-0.


Public Hearing 2004-04 is opened.  Mr. Joseph Fritz is requesting a variance in the side and front yard setbacks of his property at 3976 Michigan Trail.  He would like to build a garage in this space.  Two phone calls were received regarding this variance from Gail & Don Burke, who had no objections.  Jeff MacLean requested an explanation of the variance and was faxed a drawing of the project.  He seems to have no problem with the plan.  A letter was read into the record, received from James & Nancy Carnago, stating that they have no objections to this request.  From the audience Mr. Fritz explains his plans for a single stall garage with work area in the rear.  The structure would be 32’ X 16’, 18’ high, with one garage and two pedestrian doors.  After discussion by the board it is suggested that there are alternative locations for this garage and a variance may not be needed.  On a corner lot, the set back requirements are 50’ in the front, 35’ on the side and rear, and 10’ on the side that adjoins the neighboring property.  The Fritzes agree to look into other options.  The Public Hearing is closed.  There is a motion by Martel and seconded by Mouch to postpone this issue until the March 10, 2004 meeting.  Motion passes 4-0.


In closing comments Mr. Martel asks the Board to consider the need for clarification of areas of the zoning ordinance, such as side yard set back, “ground to sky”, lot line and front lot line.  These phrases are not used in all areas of the ordinance.  Run off and safety are issues in a side yard, which justify the need for setbacks.  “Overhangs” need to be clarified.  There should be more continuity between what builders do and what the ordinance means.  There also needs to be clarification of the Lake Michigan lot line vs. high water mark.  It is felt that better communication is needed between the Planning Commission, Board and ZBA.


There is a motion by Scally and seconded by Heizer to close the meeting.  Motion passes 4-0 and meeting is adjourned at 9:45 PM.

These minutes are subject to approval at the next regularly scheduled meeting.  

Kathy S. Windiate

Recording Secretary.        

